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§Far-t
gd approvel, sceouw-~

iowing the stook tO have

hirty (30} peraona. The

- torney contends that, since this is

¥ enterprise it which the subscriders
Mlly pertliocipated in subsoribing for stook,

the Texac securities Aot would have no applica-

tion.

"3ince to our knowledge this maotter has not
been the subjeot of Attorney General's opinion,
and we heve 0o Texss cases beering on the subject,
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we shall epprceclate :our ravorimg us .itoa &n opla-
jon on the guestion reised by the attorne; ror the
incorpaorators.

"ie attagh hereto & copy of the proposed char-
ter und arffidavit, together with our complete cor-
respondence file for your information in giving the
matter consideretion. 'we shall appreciate the
return of this material."

The purpose clause of the wood Leke wuter Corporation
us stated in the articles of Inocorporation is;

*PThe purpose for wnich the corporation is .
organized is to supply water to the publie in the
Wood Lake Community in Trinity County, Texas.®-

The amount of the stock is Three Thousgend Dollars
(.3,000.00) divided into sixty (60) shares st Fifty Dollars
(+50.00) sach, all of wihioh oupital stock has been in good
faith subsoribed end the sum of Two Thousand Two [Hundred Dol-
lers {($2,200.,00) pedid in es per affidavit aoccoupanying the
charter. The amount paid in by the subsoribers was paid bdy
the sale, transfer and conveyance to the corporastion of the
property which was purchased from en agency of the United
States government desoribed in the arfidevit eccompanying
the articles of Incorporation. Generelly speaking the ohar-
ter of a private corporation cannot be filed unless the full
amount of its authorized capitel atock has been in good faltu
subsoribed and fifty per cent (50%) thereof paid .in ocssh, or
its equivelent in other property or labor done. (Artiocle
1308, Vernon's Annotated Civil Stetutes). This provision re-
Tefars in terms to the aggregate amount of carital stoeck. 8o
longescthe consideration received from some stogkholders
amounts to fifty per cent (50a) of the totel amount of the
capitel stook, this prerequisite of incorporation is com-
rlied withi (stringfellow v, Fanhandle i‘acking Compeny, 213
. .i"'. 250.

Subsections (a); (b) and (c¢) of Seotion 2, Article

. 500a, Vernon's Annotated Civil Statutes ere as followst:

“{(a) The term *seourity' or 'sscurities
shall include any share, stoock, treasury stook,
stook ocertificate under s voting trust sgreement,
ocollateral trust certificate, eguipment truast
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oertificste, preovr-tnizstion certificats or receipt,
subscription or reorgsnization certificate, .ote,
bond, debenture, mortgage certificate or other evi-
dence of indebtednesas, any fora of ocoamerolsl peper,
certirioste in or under a profit staring or purti-
oipetion egreement, certificate or any 1lastrument
representing eny interest in or under an oll, gus
or mining leese, fee or title, or any certifiocate
or inatrument representing or secured by an inter-
e¢st in any or ell of the capltal, property, ussesets,
profits or warnings of any coapeny, investaent cou-
tract, or any other instrument commonly known as a
sscurity, whether similar to those herein refarred

to or unot,

*"{bv) The teram ‘oompany' shall include a gor-
poration, & person, joint atock company, partrer-
ship, associetion, company, syndicste truet, ia-
corporated or unincorporated, heretofore or hersafter
formed under the laws of this or any other State,
country, sovereignty or politiocal subdivision there-
of, As used herein, the term t‘trust' shall be deened
to include & oommon law trust, but shall not inoclude
a trust oreated or appointed under or by virtue of
e 1;-% will and testement or by & court of law and
equity.

*(e) The term 'dealer' anall luclude uvery
person or company, other tien a selesman, who en-
geges in this State, either for all or part of uie
or its time, directly or through an agent, iu aselling,
offering for ssle or delivery or soliciting subsorip-
tione to, or orders for, or underteking to dispoas
of, or to invite offers for, or dealing in any other
saanner in eny seourity or securities within this
State. Any issuer other than s registered dealer,
of a security or securities who, direotly or turough
any person or company, other then & registered dealer,
offers for assle, sells or makee sules of its own
socurity or securities shell be deemed o dealer and
shell be reguired to ocomply with the provisions
hereof; provided, nowsver, this section or provisious
shall not epply to suoh issuer if such seourity or
securities sre offered for sale or so0old e¢ither to a
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registered dealer or ouly Ly OF througi. a ragis-
tered dealer actiang a8 fiscsl apent for the

iesuer; and provided further, thla section or pro-
vision siwll not &pply Lo suchk isgsuer if thke traus-
eotion is witiila the exewptions coutaliied lu the
provisions of Lectlon 3 of this sctl."

deotion 3 of irticle 600a, Vernon's ~nnotated Civil
Statutes enumerates certein oxempt transuctions, and sub-
seotion (1) of seld Seotion is as rollowa:

*{1l) Subsoriptions L0 capltal s8LOck nooes-
sary to quaelify ror iacorporetion when subsoribed
by not more than fifteen (15) incorporators in a
proposed Texeaa corporation.®

Under the definition of the term "security" or "securi-
ties™ there is no guestion but the stock referred to is sub-
Ject to the provisions of the Securities Act, unless exempt
therefrom by some provision' of the Act. The Texas Security
Act requires the registretion of all secocurities sold in Texus
unless such seocurities come within & specific exemption from
registration under Seotions 3 and 23, and the Lot also pro-
vides that persons making any offering snd sale of securities
be¢ licensed as seourity dealers unless the seourities are sold
in exempt transectlions l1listed under the exemptions provided
under said seotions above menticned.

It will be noted that under Subsection (1), Section 3,
supra, subsoriptions to capital stock necessary to qualify
for incorporation when subscribed by not more than fifteen
(15) inoorporstors in & proposed Texas corporation are exsmpt
from the provislons of the Securities ioct. Itimg:long been
the departmental oconstruction of the Seoretary of Ftate that
if there wers amore than fifteen (15) subacribers to capital
atock of a proposed Texas gorporstion the provisions of the
Securitlies Aot would ve epplicable, unless exempt by some
provisions of the statute. The subscribers (o capital stoek
are not necessarlily the incorporators. The incorporatars are
the persons obtelning the charter., sSee 2 words and Farases,
lst Series, 1623. (kiollidey v. Persons et ul, 116 5. &. 907.)

It is stated in HilGebrend's Texas Corporations, Volume
1, pege L4471

"The Texas statutes do not differentiate be-
tween ‘ntookholders' and 'subscoribers' to the stoak
of the oorporetion. For instunce in Vernon's Anno-
tated Civil sStatutes, Article 1308, it is provided
that before the charter ocen be filed by the secore-
tary of 3tate, the full amount of ite ocapltel stoock

must be subscribed by its atockholders. In Article
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1313 it 1s the stocxholders thatl furnish evidence
to the secretery of Ltute that tnhe 1sw hue been
complied with., =sccording to Article 13206 tue
by-laws wmay be altered, chengedor wmended by a
majority vote of the stookholdera. article 1328
provides that the bhooke eand records of ihe cor;o-
ration shall be open to 1lnspection of any stock-
holder. Artiole 1336 authorizes the forfeiture

n' thm atnal 4F any atnaivhnlAaor ruglaatas +£n ca-
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eny instellment as reuired by the Board of
Directors, and irticle 1345 suthorizes an execu-~
tion agalnat any of the stockholders to &n exteut
egual to the smount of the stock unpaid. Un the
other hand, Article 1335 provides that the Board
of Directors may require *'the subsoribers® to the
capital stogk to pay the umount subscribed as is
provided in the by-laws., In other words, in most
instences, & party who has subscribed for stook
in e corporation on oredit is designated as a
stockholder even though he has not fully paid
for his stock. Therefore, the statutes 4o not
Tfurnish a solution or much assistance in deciding
the above provliems. . .“

Subsection {e) of 3ectlon 2 of irtlicle 600a, Veruont's
Annotated Civil Statutes is as follows:

"The terms 'gale' or 'offer for sale' or *'sell?
shall inoclude every disposition, or attempt to dis-
pose of 8 pecurity for velue. The term ‘'sale' means
an@ includes contraots and agreements whereby asscuri-
ties are s0ld, traded or exchaanged for money, Lropurty
or other thing of value, Oor any treusfer or egreement
to transfer, in trust or otherwise. Any security
&éiven or delivered with or es & bonus on sccount of,
any purchase of securities or other thing ofvalue,
shall be conclusively presumed to conatitute a part
of the subjeot of auch purchese snd to have been
80ld for velue., The term 'sell' means any act by
which & sele is made, and the term ‘ssle' or toffer
for sale' shall inoclude a subscription, an optioan
for sale, a soli¢citetion of ssle, an attempt to sell,
or an offer to sell, dirsotly or by an agent or sales-
man, by & circular, letter or advertisement or other-
wise, including the deposit in & United States Fost



uffice or well box or in eany manuer iu lue United
states meils within this state of & letter, ciroular
or other advertising metter; provided, however, that
notnlng herein ghall 1imit or diminish tie full
meaning of the terms *‘sale,' 'sell' or 'offer for
sale' as uped by or eccepted in courts of law or
eguity. Provided, further, that the sole of a
security under oconditions whioh entitle the pur-
ohaser or subsequent holder t0 exchange the same
for, or to purchese some other security shall not

be deemed a sule Oor offer for sale of such other
security; but no exchange for or sale of such

other security shsll ever be made unless and until
the sele thereof shell have been first authorized

in Texss under this Act, if not exempt hereunder,

or by other provisions of law,.m

Seotion 5 of Aartiocle 600a is in part as follows:

“No dealer, agent or salesmen aball sell or
offer for sale eny seourities issued efter the
passege of this Aet, except those which comse within
‘the classes enumerated in Subdivisions (a) to (4q),
both inolusive, of Seoticn 3 of thise Act, or Sub-
divisions (a) to (1), both inclueive of Seoction 23
of thia Aot, until the issuer of such securities
shall have been ;ranted & permit by the secretary
of Stete, and no such permit ahall be granted by
the Seoretary of Stete until the issuer of such
securities shall have filed with the Secretery of
State a sworn statement verified under the oath
of an exeocutive offiocer of the issuer end attested
by the seocretary thereof, setiing forth the follow-
ing information: . . ." : .

. The Artioles of JIncorporation of the Wood Lake vwater
Corporetion disclose that there sre three incorporators who have

subsoribed for a certaln number of sharea of stook and that there
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ire & aumber of other persons who have subascribed for certain num-

vers Of shares of stock and that suoh submoriptiona whish have
been paid, as hereinsbove stated, were paid in by the transfer
Oof certaln property to the corporation. Generally spsaking
8tookholders are members of e corporation; however, they are not
Necessarily the incorporators. After ocarefully considering your
quesation, we place the same oonstruotion on sSubsection (1), Seo-
tion 3 of Artiole 600a, Vernon's Annoteted Civil Stetutes as the



266
gnoriaole Clesude Iabell, puge 7

sueretary of utate, that is, if there are wore than fifteen (15)
subsoribers to the cepital stock, then the provisions of the
~eeurity Act are spplioable. As there are uore than rifteen
{15) subsoribers to the capitel stock of the proposed corpore-
tion 1n queation it is our opinion ihst the jprovisions of the
security Act are epplicable and that the exemptions set forth
in the Seocurity Aot are not svallable to the proposed corpora-
tion., wotated differently it will be necessary 1ror one of the
iucorporators or sponsors uwoting ror the incorporators Lo ap-
ply for and obtain & dealer's permit in order thst the aeocuri-
ties way ve 80ld in ocomplience with the Texas seourity act. It
is contended by the attorney for the incorporators that there
268 been po sale or will be no sele of atoock. In view of the
deficition of the term "sale® conteined in the Securities Aot,
we ctnnot agree with the contention of the attorney for the
incorporators because the owners of oertaln property are trans-
forring sald property to the corporation for a certein number
of shares of stock, the number of ghares of stock to be received
by each subsoriber will be determined by the value of the proper-
ty of each individusl trensferred to the corporation for said
stock. We believe that such a transaction c{early comes within
the definition of the term “sale" and, as heretofore steted,
rone of the exemptions contsined in the Securities Act are
uppligablo to the proposed corporation under the facta pre-
sented,

we are returning herewith the file accompanying your
e uest, :

Youra very truly

%m—% ADUAA e AT G or s
LRI T e T ' Bym&%w

Ardell williams
AT Assistant
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